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LABOUR & E. S. I. DEPARTMENT 


NOTIFICATION 


The 27th December 2014 


No. 10570 — li/ 1-(B )-53/2004 -LESI. — In pursuance of Section 17 of the Industrial Disputes 
Act, 1947 ( 14 of 1947 ), the Award , dated the 25th November 2014 in Industrial Dispute Case 
No. 39/2012 of the Presiding Officer, Industrial Tribunal, Bhubaneswar to whom the industrial 
dispute between the management of M /s Ashok Allied Industries , Madhupatna , Cuttack and its 
Workman Shri Bijay Kumar Sahoo , Ex -Store Keeper represented through General Secreatary. 
Industrial Employees Union , AtGosala Road , Nuabazar, Cuttack was referred to for adjudication is 
hereby published as in the schedule below : 


SCHEDULE 


IN THE INDUSTRIAL TRIBUNAL , BHUBANESWAR 
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INDUSTRIAL DISPUTE CASE No. 39 OF 2012 

Dated the 25th November 2014 


Present : 


Shri B. C. Rath , O.S.J.S. (Sr. Branch ) , 
Presiding Officer, 
Industrial Tribunal, 
Bhubaneswar. 


First Party - Management 


Between : 

The Management of , 
M / s Ashok Allied Industries , 
Madhupatna , Cuttack . 


And 


Second Party — Workman 


Its Workman , 
Shri Bijay Kumar Sahoo , 
Ex- Store Keeper 
represented through 
General Secretary , 
Industrial Employees Union , 
AtGosala Road , Nuabazar, 
Cuttack - 4 . 
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Appearances : 


Shri N.K.Mishra , Advocate 


For the First Party — Management 


Shri T. Lenka , Advocate 


For the Second Party — Workman 


AWARD 


The Governmentof Odisha , in the Labour & E.S.I. Department in exercise of powers conferred 
upon it by sub -section (5 ) of Section 12 , read with clause (c ) of sub - section ( 1) of Section 10 of the 
Industrial Disputes Act, 1947 (for short, the Act),have referred the following dispute for adjudication 
by this Court vide their Letter No. — 5845 1i/ 1 (B )-53/2004 -LESI., dated the 27th July 2012 : 


"Whether the termination of services of Shri Bijay Kumar Sahoo , Ex- Store Keeper with 
effect from the 27th September 2003 by the management of M /s Ashoka Allied Industies , 
N.H.-6 , Madhupatna , Cuttack is legal and/or justified ? If not, whatrelief Shri Sahoo is 
entitled to ? " 


2. The case of the second party workman as reflected in his claim statement, in short, is that 
initialy, he joined under the first party management as a Store Keeper on 27-9-1994 on a monthly 
salary of Rs . 750 which has subsequently been increased from time to time. It is asserted in the 
claim statement that though more than 50 workers were employed under the first party, but none of 
them were covered under the ESIand EPF Scheme and so also the skilled workers were not being 
paid minimum wages . It alleged that as the second party workman brought the aforesaid irregularity 
of the first party management to the notice of the labour machinery and other authorities , the 
management bore grudge against him and as a consequence thereof called him to the office 
on 26-9-2003 where he was forced to tender resignation and to sign in three blank voouchers as 
well as in the Attendance Register. On an assurance that he willbe paid his dues after calculation 
the second party signed on all such documents but subsequently on 31-10-2003, he was informed 
that his services have been terminated with effect from 27-9-2003 . According to the second party 
workman , even though hehas rendered continuous service for more than 240 days in every calendar 
yearbeginning from 1994 to 2003 , yet the firstparty has terminated his service without complying 
with the provisions contained in Section 25 -F of the Act. Further plea of the workman is that during 
his tenure of service no explanation was ever called for from him nor any enquiry was conducted 
for any alleged act of misconduct. In the aforesaid premises, the workman has claimed for his 
reinstatement in service and full back wages on account of the fact that during the period of his 
unemploymenthe has notbeen gainfully employed elsewhere . 


3. Challenging the maintainability of the reference on the ground that the second party is not a 
workman , the first party is not an industry and the subject matter referred for adjudication is not 
an Industrial dispute , the first party management has filed its written statement contending , 
inter alia , that the second party having got all his dues on account of his tendering resignation from 
service , it is a case ofresignation from service and thus does not constitute an industrialdispute 
capable of adjudication under the Act. Further stand of the management is that though it is a Union 
sponsored dispute but the workman himself has filed the claim statement. 
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Refuting assertions made in the claim statement as to the engagement of the second party 
workman under it, the management has pleaded in its written statement that the workman was 
engaged under it in 1994 for a period of three months as a Store Keeper on probation and also 
thereafter on need basis but his services were never regularised by the management and while 
working so he tendered voluntary resignation , on 26-9-2013 and requested the management to 
settle all his dues . It is stated that pursuant to such resignation he was paid all his dues and he 
acknowledged the same by making due endorsement on the required registers and papers in 
presence of witnesses. There being no termination of service of the second party workman , the 
present case does not attract compliance ofSection 25 - F of the Act and consequently it falls under 
the provisions of Section 2 (oo ) ( a ) of the Act. With the averments as above , themanagementhas 
prayed to answer the reference in the negative as against the second party workman . 


4. On thebasis of the pleadings of the parties , the following issues have been framed by this 
Tribunal : 


ISSUES 


(i) Whether the reference is maintainable as laid ? 


(ii) Whether the termination of services of Shri Bijay Kumar Sahoo , Ex-Store Keeper 

with effect from the 27th September 2003 by themanagement of M /s Ashoka Allied 

Industries, N.H.-6 ,Madhupatna, Cuttack is legal and /or justified ? 
(iii) If not,what relief Shri Sahoo is entitled to ? 


5. In order to substantiate their respective stand , while the second party workman has examined 
himself as W.W.No.1 and proved documents marked Exts . 1 to 20 , the first party management 
examined , two witnesses on its behalf and proved the copy of the Attendance Register , Payment 
Voucher date 26-9-2003 and the voucher showingpayment of ex gratia to the workman as Exts.A , 
B and B / 1 respectively. 


FINDINGS 
ISSUE Nos . 1 & 2 


6. Answer of Issue Nos.( 1) & ( 2) having been relevant to each other and findings of the above 
issues being dependent totally on the crux of the dispute whether the second party workman had 
tendered his resignation from service voluntarily or he was forced to do the same, both the issues 
are taken up together for consideration . 


7.As it appears from the stand of the firstparty management, challenge has been made to the 
maintainability of the reference on a contention that the second party workman had tendered his 
resignation from service voluntarily basing upon which all his legitimate dues including ex gratia 
amount were paid to him . On the contrary, dispute has been raised by the second party workman 
that resignation having not been tendered on his own volition and the samebeing obtained under 
compulsion , such resignation amounts to termination of his service as contemplated u /s (oo ) of 
the Act and such termination having not been followed with the compliance of the provisions 
enumerated in Section 25 -F of the Act,the same is illegal and unjustified . 
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8.Admittedly , no specific issue as to whether the resignation tendered by the workman was 
voluntary one or the samewas obtained from him under compulsion has been framed or thrust has 
been given by both the parties to frame such an additional issue in the midstof the trial. The settled 
issue Nos . 1 and 2 in broader sense has covered the above crux point involved in the industrial 
dispute . 


9. Coming to the evidence led by the parties to the above vital question , it is emerging that 
there is no serious dispute to the assertion of the workman that he was working under the 
organisation of the first party management with effect from the 27th September 1994 being 
appointed as a Store Keeper on a monthly salary of Rs. 750 which was increased subsequently 
from time to time . There is also no serious refutation to the pleading and evidence of the second 
party workman thathe being aggrieved with the inaction of themanagement towards his Statutory 
ESI and EPF coverage was not in the good book of themanagement. Such assertion finds support 
from the copies of the letters written by the workman to the Provident Fund Authorities (Exts . 3 , 7,8 , 
9 , 10 , 11, 12 , 13 , 14 , 15 , 16 ); ESIAuthorities ( Ext.4 ); and the LabourAuthorities (Ext.5 ). It is also 
emerging from the documents relied upon by the workman thathe was apparently in tussle with the 
management for not being paid the minimum statutory wages as revealed from various 
correspondences . In this regard , neither the oral testimony of the workman nor the documentary 
evidence has been demolished by themanagement. In such backdrop , it is the claim of the workman 
that on 26-9-2003 evening he was called to the office of the Manager and forced to resign and sign 
in three blank vouchers and attendance register . It is his specific testimony thathe was compelled 
to sign the resignation letter. According to him , he had mentioned in the resignation letter that he 
resigned with objection . Thereafter he was neither allowed to perform his duty norhe was paid his 
legitimate dues despite vouchers being obtained from him forcibly. The gist ofhis oral testimony is 
that his service was terminated on account of the resignation being obtained forcibly and without 
paymentofhis statutory dues as contemplated under the provision of Section 25 -F of the Act. The 
firstparty management is required to reinstate him in his service with all service benefits including 


back wages. 


The case of the first party management, on the other hand , is that the workman having 
resigned on his own volition and all his legitimate dues being settled there is no scope for this 
Tribunal either to examine the claim of the workman or to grant any relief as claimed by him . In 
support of such stand, two vouchers have been placed into evidence along with the pay and 
attendance register of the Institution for themonth ofSeptember, 2003 and exhibited as Exts . A , B 
and C respectively. On a close scrutiny of these documents , it appears that Ext.Ais a xerox copy of 
the Attendance Register for themonth of September, 2003 wherein the attendance of the workman 
in the organisation was shown till 26-9-2003 against disbursement of Rs. 1312 to the workman . 
The genuinity of Ext.A is challenged on a contention that the originalbeing in the custody of the 
management should have been produced and pressed into evidence and further the signature of 
the workman not being found with clarity on the photo copy of the revenue stamp payment of 
Rs. 1312 to the workman for his duty for the period from 1-9-2003 to 26-9-2003, the same cannot 
be accepted Exts.B and C are the two debit vouchers wherein payment of Rs. 16,500 
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and Rs. 1,750 to the workman being shown towards his legitimate dues and for ex gratia 
respectively . The signatures of the workman on the two vouchers are not disputed and the same 
finds corroboration from the oral evidence of the workman thathe signed two to three vouchers and 
the Attendance Register. Having regard to the above oral and documentary evidence of the parties 
and the plea advanced by the second party workman it is the bounden duty of the workman to 
prorve his assertion that his dues were not settled and he did notreceive any dues under Exts.B 
and C and his resignation was not a volumtary one. So far the paymentof dues are concerned , the 
workman being a literate person and Graduate was expected to take legal course of action 
immediately for obtained receipts forcibly from him without receiving the payment. As per his own 
admission he had not brought the abovematter to the notice of any authority. Taking the vouchers 
Exts . B and C into consideration it can safely be inferred that amount of Rs. 16,500 and Rs. 1,750 
were paid to the workman towards his dues . 


Coming to the stand of forced resignation taken by the workman , it is the evidence ofW.W.No.1 
that was called to the office of the Manager and asked to sign on the letter of resignation forceibly 
and under compulsion he signed the resignation letter. It is his specific claim that while signing the 
resignation letter he mentioned that his resignation was on protest. In view of such pleading and 
evidence of the workman it is crystal clear he gave his signature on the letter of resignation and it is 
not case that his signature was taken forcibly on a blank paper and the samewas converted and 
utilised as his letter of resignation . The workman having taken such a plea it is his bounden duty to 
prove that his signature was taken on a resignation letter prepared by the management under 
threat or coercion . Hewas supposed to describe as to the nature andmode of threat/force applied 
on him for obtaining his signature on the letter of resignation . In that regard the evidence of the 
workman is totally silent. Rather, if his oral testimony on the alleged forced resignation is taken into 
consideration along with the correspondence marked Exts.2 to 16 , it cannot be ruled out that the 
workman might have resigned on his own accord notbeing satisfied with the perks and benefits 
extended by the management. 


Relying upon a decision of the Hon ble Rajasthan High Court in the case of Manager, M /s 
Selection Synthetics Ltd. Vrs. Labour Court Bhilwara and Another, reported in 2008 LLR 56 , 
submission has been advanced on behalf of the management that letter of resignation being 
admitted by the workman burden ofproof to establish that resignation letterwas obtained forcibly 
lies upon the workman . Having failed to adduce any credible and concrete evidence in this regard 
the so called resignation letter of the workman should be counted as a voluntary one and be that as 
it may it is not a case of termination of service . 


10. Interestingly ,neither the firstparty managementhas filed the so called resignation letter of 
the workman to refute the stand taken by the workman nor the workman moved any petition for 
production of the said resignation letter during hearing of the reference to support his stand thathe 
signed the resignation letter on protest or with objection . In the above backdrop the only question 
that remains to be considered is whether the resignation letter having the signature of the 
workman was given voluntarily or under any coercion of undue influence . In the said situation the 
workman is required to show as per the settled principles in the case under reference that what 
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sort of coercion or undue influence was practised which could have led him to tender his resignation 
letter. On a careful scrutiny of the oral testimony of the workman nothing is emerging to draw an 
inference that the so called resignation letter was obtained from him by coercion or under any 
distress. Had there been any such forceful resignation or signing of some blank papers the workman 
was immediately expected to take legal action in the matter. He was not expected to sit silently after 
bringing the matter to the notice of the Union as claimed by him . Moreover, he was expected to 
compel the management to file the said resignation letter for perusal of the Tribunalwhen it is his 
claim that he signed the resignation letter with objection . On the other hand , inference cannot be 
ruled out from the correspondences made by the workman that he might have resigned from the 
service on account of his grievances raised before differentauthorities notbeing attened or addressed 
either by the management or the authorities like EPF and ESI. In that situation the resignation 
cannotbe said to be a forced resignation . 


Moreover, it is found on perusal of Ext. 1 that the workman brought to the notice of the 
management about obtaining of forcible resignation letter from him on 3-11-2003with a copy to the 
General Secretary , Industrial Estate Employees Union , Cuttack who in turn forwarded the 
complaint petition to the D.L.O., Cuttack for necessary action . Therefore , it can be safely 
concluded that the workman sat silently from 26-9-2003 till 2-11-2003 in spite of his claim thatblank 
vouchers and forcefull resignation were obtained from him which is not commonly expected from 
a reasonable person more particularly when the person is deprived of his bread and butter by any 
illegal action . Hewas expected to raise a whisper about the forcefull resignation before the Union 
and it is absolutely unbelievable that if a workmman is forced to resign he would keep quiet for a 
month or more and would not take any action of any nature to protest against the coercion or 
compulsion under which his resignation was obtained and signatures on blank papers /vouchers 
were obtained . Further doubt on his claim is arising on account of his failure to move the Tribunal 
for production of his resignation letter by the management. Had there been any resignation on 
protest mentioned in the letter, the workman was expected to insist the management to cause 
production ofhis resignation letter to establish his plea that resignation was given on protest and 
the same cannot be treated as a voluntary one. Though , the first party management is the 
custodian of the letter of resignation it is not duty bound to cause production of the same to 
establish its stand that the workman resigned on his own voliation . Rather, the workman having 
taken a stand thatthe resignation was given on protest and on being coerced by the management, 
it is diligent on his part to insist production of the said document to show that he resigned from 
service with protest or under threat. Having failed to call for the said document when the settled 
principles requires him to establish his claim of forced resignation , a presumption can be drawn in 
favour of themanagement that the resignation was a voluntary one since theworkman has admit 
ted to have signed the resignation letter and no adverse inference can be drawn against the 
management for non - filing of the said resignation letter. 

In similar situations as it appears from the perusal of the decisions in the case of M /s Sikand 
and Company Vrs. State of H.P. and others (2008 -LLR -58 — Himachal Pradeshh High Court) and in 
the case of Laffans India Pvt. Ltd. Vrs . Pancham Singh Rawat and another [2203 (96 ) FLR -310— 
Bombay High Court)] the Hon ble High Courts have observed that whenever a plea by workman 
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that alleged letter of resignation was obtained by the management undr coercion , the burden of 
proof to establish such plea lies upon the workman . In the case in hand, the workman having failed 
to establish such plea of forced resignation and having failed to led any evidence about any sort of 
undue influence thatwas practised upon him for submitting the resignation , there would be no valid 
ground and justification to draw an inference that it was a forced resignation which amounts to a 
matter of termination of service as defined under Section 2 (00 ) of the Act. Accordingly, both the 
issues are answered positively in favour of the management. 

11. Issue No. ( 3)—Since it is not a case of termination of service of the second party 
workman on account of his resignation not being a forced one ,he is not entitled to any relief in the 
presentproceeding. Moreover, it is emerging that he has received certain amounttowards his dues 
and ex gratia from the management. Hence , this issue is also answered against him . 


Dictated and corrected by me. 


B. C. RATH 

25-11-2014 
Presiding Officer 
Industrial Tribunal 

Bhubaneswar 


B. C. RATH 

25-11-2014 
Presiding Officer 
Industrial Tribunal 

Bhubaneswar 


By order of theGovernor 

M.NAYAK 
Under - Secretary to Government 
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